UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

S| LVA WAYNE ANTHONY,
Pl aintiff,
V.
CA 07-022 M
VALERI E A. BRODEUR
Def endant .

REPORT AND RECOMVENDATI ON
David L. Martin, United States Mgi strate Judge

Before the Court is Plaintiff’'s First Arended Conpl ai nt
(Docunent (“Doc”) #4) and his Application to Proceed w thout
Prepaynment of Fees and Affidavit (Doc. #2) (“Application”). For
the reasons stated herein, | recormmend that the Application be
deni ed and that the First Amended Conpl ai nt be di sm ssed.

Backgr ound

Plaintiff filed his Application and a Conpl aint (Doc. #1) on
January 17, 2007. See Docket. On January 23, 2007, this
Magi strate Judge entered an order denying Plaintiff’s Application
wi t hout prejudice because Plaintiff’s Conplaint was
i nconprehensi ble. See Order Denying w thout Prejudice
Application to Proceed in Forma Pauperis (Doc. #3) (“Order of
1/23/07"). The Order of 1/23/07 explained sone of the reasons
why t he Conpl ai nt was i nconprehensi ble, see id. at 1-2, and
directed Plaintiff to file an anmended conplaint within thirty
(30) days “which conplies with the Federal Rules of Cvil
Procedure and denonstrates a basis for this Court to exercise
jurisdiction,” id. at 3.

Di scussi on

On January 31,2007, Plaintiff filed the instant First
Amended Conplaint (Doc. #4). 1In large neasure, this filing is
al so i nconprehensible and simlarly fails to conply with the



Federal Rules of Civil Procedure. It does not contain a short
and plain statenment of the grounds upon which the Court’s
jurisdiction depends, and it does not contain a short and plain
statenent of Plaintiff’'s claimshowing that he is entitled to
relief. See Fed. R Civ. P. 8(a).*

As best the Court can deternine,? it appears that Plaintiff
is attenpting to sue Valerie A Brodeur (“Brodeur”), an assistant
clerk of the Bristol County Superior Court in the Commonweal th of
Massachusetts, because of some failing on her part in connection
with a civil action which Plaintiff filed in that court, Silva
Wayne Anthony v. New Bedford P.A.C.E., Cvil Docket # BRCV2006-
00853 (the “Massachusetts civil action”). For reasons that are

unclear, Plaintiff refers to a summons signed by Brodeur in the
Massachusetts civil action as a prom ssory note. See First
Amended Conplaint at 3; see id., Attachnent (“Att.”) 1 (Summons
and Order of Notice). He asserts that Brodeur prom sed that New
Bedford P. A C.E. would have to appear in that action and show
cause why a “notion for trustee attachnent should not be granted
to plaintiff.” First Arended Conplaint at 3. Plaintiff appears
to conplain that instead of appearing, New Bedford P.A C E.
defaulted. See id. Seem ngly because Plaintiff considers this
failure to appear to be a breach of the prom se all egedly nmade by
Brodeur, Plaintiff seeks an “ex parte trust [sic] and/or

! Fed. R Civ. P. 8(a) provides in relevant part:

(a) Cains for Relief. A pleading which sets forth a claim
for relief ... shall contain (1) a short and plain statenent
of the grounds upon which the court's jurisdiction depends

.., (2) a short and pl ain statenment of the cl ai mshow ng that
the pl eader is entitled to relief

Fed. R Gv. P. 8(a) (bold added).
2 1n addition to being incoherent, the First Arended Conplaint is

difficult to read because some words, although typed, are so faint as
to be virtually illegible. See First Anended Conpl ai nt.
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$3, 000, 000.00 etc.” See id. at 1.

Wth reference to jurisdiction, the Order of 1/23/07 pointed
out that:

the Conplaint states that it is based on the exi stence of

a federal question and that the action arises under the

Constitution of the United States. However, the

Conpl ai nt does not explain what the federal question is

and why jurisdictionliesinthe District of Rhode Island

and not the District of Massachusetts.

Order of 1/23/07 at 2. In the First Arended Conplaint, Plaintiff
cites several federal statutory and constitutional provisions and
seemngly refers to at |east two causes of action,?® but the Court
sees no connection between any of these references and his

al | eged cl ai m agai nst Brodeur.

Wth regard to venue, Plaintiff cites 28 U.S.C. § 1391(b)*
as a basis for venue in this District, but none of the three
grounds stated therein appears to apply to the instant matter.
Plaintiff seem ngly suggests that the third ground is applicable
because it woul d be nore convenient for Brodeur to travel to the

8 By way of example, Plaintiff refers to “public securities,”
“negoti able instrunent,” id., “the Securities Act of 1933,” id., “a
cause of action for false statenents in registration statenent,” id.,
and “breach of contract obligation in Article 1, Section (10),” First
Amended Conpl aint at 1.

428 U S.C. 8§ 1391(b) provides that:

A civil action wherein jurisdiction is not founded solely on
di versity of citizenship may, except as ot herw se provi ded by
|l aw, be brought only in (1) a judicial district where any
def endant resides, if all defendants reside in the same State,
(2) a judicial district in which a substantial part of the
events or om ssions giving rise to the claimoccurred, or a
substantial part of property that is the subject of the action
is situated, or (3) ajudicial district in which any def endant
may be found, if there is no district in which the action may
ot herwi se be brought.

28 U.S.C. § 1391(b).



federal court in Providence than to the federal court in Boston.
See First Anended Conplaint at 2. However, even if this is true,
such circunstance does not equate to Brodeur being “found” in
this District as required by 8§ 1391(b).

Plaintiff inplies that jurisdiction lies in Rhode Island
because of “bias and prejudice fromjudge,” id. at 2, apparently
referring to U S. District Judge Patti B. Saris of the District
of Massachusetts, see id. at 2. Wat connection Judge Saris has
to the Massachusetts civil action is unclear. However, the
all eged bias or prejudice of a judge in the District of
Massachusetts does not provide a basis on which this Court may
exercise jurisdiction.

In short, even reading Plaintiff’'s filing wwth “an extra
degree of solicitude,” Rodi v. Ventetuolo, 941 F. 2d 22, 23 (1
Cr. 1991), due to his pro se status, see id.; see also Strahan
v. Coxe, 127 F.3d 155, 158 n.1 (1t Cr. 1997)(noting obligation
to construe pro se pleadings liberally)(citing Haines v. Kerner,
404 U.S. 519, 520, 92 S.Ct. 594, 595-96 (1972)), the Court is
unabl e to discern any basis on which jurisdiction exists in this
matter, see MIIs v. Brown, 372 F. Supp.2d 683, 688 (D.R I. 2005)
(“A party seeking relief in a district nmust at |east plead facts

whi ch bring the action within the court’s jurisdiction.”)(citing
Fed. R Civ. P. 8(a)(1)); cf. Ahned v. Rosenblatt, 118 F.3d 886,
890 (1% Cir. 1997)(noting that “pro se status does not insulate

a party fromconplying with procedural and substantive |aw. The
policy behind affording pro se plaintiffs liberal interpretation
is that if they present sufficient facts, the court may intuit
the correct cause of action, even if it was inperfectly
pled.”)(citation omtted). “Failure to plead such facts warrants
di sm ssal of the action.” MIIs v. Brown, 372 F.Supp.2d at 688




(citing Fed. R GCv. P. 12(h)(3)9).
Summary

In summary, | find that Plaintiff’s First Amended Conpl ai nt
is simlar to his original Conplaint in that it is largely
i nconprehensible. It, therefore, fails to conply with Rule 8(a)
and fails to state a clai mupon which relief can be granted.?®
The matter about which Plaintiff conplains appears to have no
connection to the District of Rhode Island. Plaintiff apparently
w shes to bring the action in this Court because he believes that
there is bias and prejudice against himon the part of a federal
judge in the District of Massachusetts. This is not a basis for
this Court to exercise jurisdiction.

Concl usi on

Accordingly, | recommend that Plaintiff’s Application be
denied and that the action be dism ssed because: 1) the First
Amended Conplaint is in |arge nmeasure inconprehensible, 2) it
fails to state a claimupon which relief nmay be granted, and 3)
it fails to denonstrate a basis for this Court to exercise

> According to Fed. R Civ. P. 12(h), “[w] henever it appears by
suggestion of the parties or otherwi se that the court |acks jurisdiction
of the subject matter, the court shall disniss the action.” Fed. R Cv.
P. 12(h)(3).

628 U S.C § 1915(e)(2) states:

(2) Notwithstanding any filing fee, or any portion thereof,
that nay have been paid, the court shall dismss the case at
any time if the court determ nes that--
(A) the allegation of poverty is untrue; or
(B) the action or appeal--—
(i) is frivolous or malicious;
(ii) fails to state a claimon which relief nay
be granted; or
(iii) seeks nonetary relief against a defendant
who is i mune fromsuch relief.

28 U.S.C. § 1915(e)(2) (bold added).
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jurisdiction. See Fed. R Cv. P. 8(a); see also 28 US.C 8§
1915(e) (2).

Any objection to this Report and Recomrendati on nust

be specific and nust be filed with the Cerk of the Court within
ten (10)7 days of its receipt. See Fed. R Cv. P. 72(b); DR

Cv 72(d).
constitutes waiver of the right to review by the district court

and the right to appeal the district court’s decision. See

United States v. Val enci a-Copete, 792 F.2d 4, 6 (1%t Gr. 1986);

Park Motor Mart, Inc. v. Ford Motor Co., 616 F.2d 603, 605 (1°

CGr.

1980) .

DAVID L. MARTIN
United States Magi strate Judge
February 15, 2007

" The ten days do not include internedi ate Saturdays, Sundays,

and | egal holidays. See Fed. R Civ. P. 6(a):

(a) Conputation. In conmputing any period of time prescribed or
allowed by these rules, by the local rules of any district
court, by order of court, or by any applicable statute, the
day of the act, event, or default from which the designated
period of time begins to run shall not be included. The |ast
day of the period so computed shall be included, unless it is
a Saturday, a Sunday, or a | egal holiday, or, when the act to
be done is the filing of a paper in court, a day on which
weat her or ot her conditions have nade the office of the clerk
of the district court inaccessible, in which event the period
runs until the end of the next day which is not one of the
af orenenti oned days. When the period of time prescribed or
allowed i s | ess than 11 days, internedi ate Sat urdays, Sundays,
and | egal holidays shall be excluded in the conputation. As
used inthis rule and in Rule 77(c), "legal holiday" includes
New Year's Day, Birthday of Martin Luther King, Jr.,
Washi ngton's Birthday, Menorial Day, |ndependence Day, Labor
Day, Col unbus Day, Veterans Day, Thanksgiving Day, Christmas
Day, and any ot her day appoi nted as a holiday by the President
or the Congress of the United States, or by the state in which
the district court is held.

Fed. R CGv. P. 6(a) (bold added).
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Failure to file specific objections in a tinmely manner






